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The Claremont City Council held a meeting and public hearing on Wednesday, January 25, 2006, in the Council Chambers of City Hall.

Members of the Council present were:

Michael Prozzo, Jr.
Deborah Cutts (Late)
Heather Bopp
Christopher Irish

Mayor Scott Pope

Ralph Swift
William Regan

Andy Austin

James Neilsen, IV

Also present were:  
Guy Santagate, City Manager
Jane Taylor, City Solicitor

James Morris, Esquire, Orr & Reno

The meeting was called to order by Mayor Pope at 6:40 p.m.
MAYOR’S NOTES
Mayor Pope read the Notice of Public Hearing into the record.  
Notice of Public Hearing

January 25, 2006

6:30 p.m.

City Hall Council Chambers

A public hearing will be held in the Council Chambers, Claremont City Hall, January 25, 2006,

pursuant to the provisions of New Hampshire RSA 31:92, RSA Chapter 43, RSA 44:2, RSA 49-C:15, RSA Chapter 231, and RSA Chapter 498-A to consider the acquisition by condemnation by the City of Claremont of 51 acres of land, more or less, located at 145 Grissom Lane, Map 187, Lot 5 within the City of Claremont from its record owner, the Sullivan County Regional Refuse Disposal District and the Southern Windsor/Windham Counties Solid Waste Management District, doing business jointly as the NH-VT Solid Waste Project.

The purpose of the public hearing is to provide the City Council the opportunity to review information, receive testimony, and consider evidence to enable it to determine whether the proposed acquisition by eminent domain of Map 187, Lot 5, would serve a public purpose and whether there is necessity for such acquisition, to consider the impact of such action if undertaken, and to afford the opportunity to all interested parties to be heard on such matters.

Mayor Pope said this is the only action to be considered at this hearing.  At the end of the hearing, the Claremont City Council will vote on only one single resolution, to proceed with this action if the vote is positive or to stop action if the vote is opposed.  The resolution requires a simple majority vote to pass.  

Mayor Pope read the timeline of events leading to this hearing.  

· October 6, 2005 - Project announced sale of Grissom Lane property to Newport  Economic Development (ECON) for $1.00

· October 17, 2005 -  ECON withdrew offer 

· October 20, 2005 - City informed by Project attorney that Wheelabrator offered $250,000 for all 51 acres of the Grissom Lane property 

· October 26, 2005 - City Council voted to offer up to $283,200 for Grissom Lane; if not accepted, then pursue taking by eminent domain

· Wheelabrator countered with offer to purchase for $300,000  

Mayor Pope noted that this hearing is for the eminent domain action of taking the property listed in the public notice.  This action does not regard shutting down the Wheelabrator facility.  Testimony will be related to the land taking issue only.

Mayor Pope read the schedule of the meeting.  Time has been allotted for presentation by the City of Claremont, the NH-VT Solid Waste Project and the business with lease hold rights on the property.

Mayor Pope announced the rules for public input:

Claremont residents only


Testimony must be relevant to the issue at hand


Sign up in advance

5 minute limit


No personal attacks and public outbursts


Stay on topic


No questions to Council


Written information will not be accepted


Do not repeat testimony of others

PRESENTATION BY CITY OF CLAREMONT
Mr. Santagate said the Solid Waste Project was formed in 1981.  It was made up of approximately 30 cities and towns and had formed a solid waste district that included both New Hampshire and Vermont communities.  Claremont is the host community of the Wheelabrator incinerator and our quality of life is affected by it:  finance, the environment (the air we breathe), the infrastructure (roads that get torn up trucks going to and from the incinerator), and a quiet but deadly problem for the city of Claremont is the image we have because the incinerator is located here.   That image was underscored by 35 members of the medical staff at the Valley Regional Hospital that published an ad in the Eagle Times stating waste incineration was an unacceptable risk.  Property values are affected by that poor image and economic development gets retarded because of that image.  For Claremont it is much more complicated than just the bottom line, although we are interested in that.  Evidence of the conflict between other members of the Project and the City of Claremont is the lawsuit filed against Claremont by the Project related to property taxes, claiming property taxes were too high.  If they win in court, the biggest benefactor will be Wheelabrator, because they will be there for 20 more years if they exercise their options to remain under the lease agreement that they have.  The ruling will benefit the Project for three years if they win and then Wheelabrator for the next 20 years.  In addition, going forward, the price paid by Wheelabrator to retain the leasehold agreement is affected by the value of the total property.  According to Project attorneys, this contract was written mostly by Wheelabrator attorneys 20 years ago.  
Mr. Santagate said he was there to justify why the City should take the land by eminent domain.  He stressed that he was there to take the land around the Wheelabrator and the land beneath the Wheelabrator, not the Wheelabrator facility, and that eminent domain is a step of last resort.
We have the burden to prove to the Council and the public that there is a public use for this property and a public necessity that should outweigh any harm to the private property owner.  If it is proven, the City will be required to pay fair market value for the site.  The Project thinks the fair market value of the property is between $1 and $300,000, because they voted to give this property to ECON (Economic Development of Newport) for $1 in October.  That means we have a willing seller and they were willing to give the property away for $1.  It caused a little buzz which lead to the withdrawal of that proposal.  
One of the things we need to arrive at is the market value of the property.  We will determine, by fair valuation, what the property is worth.
Mr. Santagate gave a PowerPoint presentation (attached).  

History to Share

· 1981 - Sullivan County Regional Refuse Disposal District (New Hampshire District) Formed 
· 1985 - Lease Agreement Signed

· 1995 - Agreement Amended

· 2004 - NH District & VT District  “Project” votes to dissolve as of 7/1/07 & sell all Project assets (including the 51acres on Grissom Lane)

Most Recent Activities

· October 6, 2005 – Project Announces Sale of Grissom Lane Property to Newport Economic Development (ECON) for $1.00

· October 17, 2005 – ECON Withdraws Offer

· October 20, 2005 – City Informed by Project Attorney that Wheelabrator is Offering $250,000 for All 51 Acres of Grissom Lane Property

· October 26, 2005 – City Council Votes to Offer Up to $283,200 for Grissom Lane; If Not Accepted, Then Pursue Taking by Eminent Domain

Following these activities, Wheelabrator offered $300,000 to the Project and the Project accepted.  He believes that with the Project going out of business, it presents Claremont with the opportunity to do something about this very sorry state of affairs.
Proposed Land to be Acquired by Eminent Domain

· There is a railroad track that runs along the west side of the 51 acres and access to this property from River Road is impossible because the railroad has been very reluctant to allow any new crossings because of liability and expense.  Access to this property is only through the access road. 
Moving Forward
· Wheelabrator has a right to continue its operations lease for at least 10 years with an option for 10 after that.  We cannot shut down the incinerator based on their legal right under the lease that was signed 20 years ago.

51 total Acres

· The property is one lot.
· We will refer to it in two different ways, because it is used in two different ways.
· The 44.5 acres is forested and under current use which allows a very favorable tax benefit to the property owner.
· The 6.5 acres along the access road and the Wheelabrator site is referred to as the “special purpose property.”  
44.5 Acre Portion

· Some of the reasons we want to take the land for public use and necessity is because we want to place a possible Public Works yard on the property.  The current one is obsolete, inadequate and doesn’t measure up to the standards that most Public Works yards have.
· A parallel solid waste disposal facility is something we would be required to have by both the state and, if a contract is signed with Wheelabrator, there would be a requirement for some kind of facility to handle what they won’t take.  That would add expenses to the price per ton that they are proposing in their current contract.  It is a prime site for Public Works, a transfer station or a recycling center.  We would lose $243.66 in property taxes a year by taking this property, because of the law that allows current use.  The proposed uses by the City meet the current zoning in that area.  It is a much better location for a transfer station than the one we currently have.  It’s an easier commute to the site for most people in the community.  The current transfer station doesn’t have the space, size, the lay out to be effective, nor does it have the location that would give incentives for people to reduce the waste stream going forward.  The 44.5 acres would be very desirable for these kinds of businesses.
· A May 1985 deed limits the type of adverse businesses (limits heavy industry, prohibits “smokestack” development, limits building heights and accessory structures) that can locate there.  Those are important restrictions that we think should stay in place.  We should not allow negotiated exceptions to those kinds of businesses.
· In August of 1985, the covenants were diluted and the Project obtained an exception permitting construction of the incinerator.  We want to keep the restrictions in place.  We are concerned that if any other third party owns that property, that the current restrictions will be negotiated away, because they do not have the public scrutiny that the City has.
At 7:11 p.m., Ms. Cutts arrived.

“Special Purpose” Area

· Of the total 6.5 acres that the leasehold agreement applies to, part of it is the access road and it comes under the current lease.  The control of the access road remains under the lease along with the 4.1 acres.  Access is from Grissom Lane.  
2.4 +/- Acre Portion – Access Road
· Ownership of the road will determine how the other 44.5 acres will be developed.  A private road owner (Wheelabrator) would decide how, when and if the 44.5 acre parcel would be developed, because the only access to that parcel is through the access road.
· A public way would increase the potential for future development of industrial land adding to city’s tax base, because if the City acquires that land, we will make it a public way.  The Project and Wheelabrator had the right and opportunity to do that for 20 years, but that would have watered down their control over the 44.5 acres of land.  
· If Wheelabrator controls the access road under the lease, they have reserved rights to prohibit and exclude any use which in its reasonable judgment adversely affects the operation of the facility.  So, we are concerned about that language and we think that we would not be fulfilling our obligation not to point that out to the Council and public and to point out what kind of a problem that control could lead to including undue influence over the City’s actions in many directions.  For that reason, that access road is important.  Under the present agreements, there isn’t supposed to be any storage along that access road, but there is storage at the end of it and it is a violation of the present lease.  The City would like some influence and control over how the lease is enforced.  It would increase our development if we take it and make it a public road and it would decrease Wheelabrator’s control over the property.

4.1 Acre Portion

· The lease that is in existence says that if the land is sold, Wheelabrator would have the right to continue to operate the incinerator.  If the property is sold to the City, their legal right to operate continues, but the City replaces the Project as the landlord to Wheelabrator.  Wheelabrator has always had a landlord.  They have never owned the property, the Project has.  Since the Project has no interest in retaining the land and the Wheelabrator doesn’t own it, we feel that all we would be doing is replacing the Project as the landlord.  Wheelabrator would continue to own the incinerator, we would own the land and we would be required to lease that to Wheelabrator for 10 years with an option on their part for the following 10 years. 

City as Landlord

· As the landlord, we would have the right to negotiate certain items with Wheelabrator.  We would have the right to hold Wheelabrator to some accountability and disclosure at the local level.  Wheelabrator’s right to renewal continues in the lease and the state continues to control emissions.  We want a say going forward.  We want the ability to deal with Wheelabrator directly.  We want the ability to negotiate a lease renewal for fair rental value of that property.  At the present time, they pay $100 a year for their lease.  We would also be able to negotiate certain operational items (hours of operation, flow of traffic in and out of the property, changes on that property, i.e. adding to the capacity or building a new facility).  
Public Use and Necessity
· The City must provide an adequate facility for solid waste disposal under state law.  Wheelabrator’s post project proposal requires the City, at the City’s expense, to maintain a parallel solid waste facility for unacceptable waste and recycling.  Wheelabrator is proposing a fee of $89.50 per ton for disposal.  In the proposed contract, there is a GAT, Guaranteed Annual Tonnage.  If we don’t hit that GAT, we pay a higher fee and a penalty.  It’s not the $89.50 that is simply stated, there are other fees that we would be liable for under certain conditions.  Under this condition, we would be required to build an alternative waste system that would take refrigerators or tires, for example. 

· The Grissom Lane location is more convenient with a lower transactional cost to the City.  We will save money because the present facility is outdated, the condition is outmoded and the location is not adequate.
· We are proposing to take the entire 51 acres, because it contains the access road.  The City would have the ability to lay out a public way and encourage people to use it.  It would help with economic development.  Taking the property by eminent domain would end Wheelabrator’s ability to control the access to the undeveloped 44.5 acres.  The access road is part of the 6 acres that Wheelabrator controls.  It is one of the reasons the City declined to accept the offer to split the 44.5 acres from the 6 acres.
· Claremont must have a say in its own destiny regarding solid waste.  The City as the landlord assumes oversight in contractual and regulatory arrangements.  The City would have the right to enforce lease terms.
Cost of Taking

· We will have an obligation to determine a fair, independent appraisal.  That will be overseen by the Board of Land and Tax Appeal at the state level.  The City is prepared to pay a fair price to a willing seller that is going out of business.  

If No Finding of Public Use and Necessity

· If the Council finds that the City has not presented an adequate case to take the 51 acres of property, Wheelabrator will purchase the Grissom Lane property from the Project.  Then the lease will terminate and Wheelabrator will answer to no local authority.  The easement over the access road will terminate, giving Wheelabrator complete leverage over the future development of 200+ acres of industrial landlocked property of which 2/3 is owned by the City of Claremont.  We are concerned about the potential end to the restrictive covenants as was seen in 1985 when the Project was allowed to build the incinerator.  If the City owns the land, any changes in restrictions will go to a public hearing.  If Wheelabrator purchases the property, they could have the option to expand the current facility or build a new incinerator on the forested 44.5 acres.  
Determination & Findings

· Mr. Santagate asked the Council to find that public necessity exists for acquisition of the 51 acre Grissom Lane property based on the facts that have been presented and that the public benefit outweighs the burden to the current owner.  We think the expenditure of funds is justified.  Typically, you don’t have a willing seller.  In this case, the owner is going out of business and is a willing seller.  If the City owns the property, Wheelabrator’s lease stays neutral.  We cannot violate their rights that were negotiated 20 years ago.

· The Administration feels strongly that there is no substantial harm being done, if any.  The public use and public good is at stake.  He urged the Council to find in favor of the Administration’s recommendation to take the land by eminent domain.  It will be serving the benefit of the residents of Claremont.  

· He asked the Council to find that a public need exists for taking of property located at 145 Grissom Lane, Map 187, Lot 5, by eminent domain, that the public benefit and use has been established and that this public benefit outweighs any potential burden to the current owner.  He urged the Council to authorize purchase of this property at an amount to be determined by an independent appraisal in accordance with state law, RSA 498-A.  
PRESENTATION BY NH-VT SOLID WASTE PROJECT
No one appeared.
BUSINESS WITH LEASEHOLD RIGHTS ON THE PROPERTY – WHEELABRATOR
No one appeared.

PUBLIC TESTIMONY
Jacqueline Elliott, Ward 1, thinks Mr. Santagate proved public benefit.  If we don’t prevail with eminent domain, the Council will be known as the Council and City Manager in our history that gave control of the Grissom Lane property to Wheelabrator.  She said the City has “burned its bridges” to controlling at least 44 acres which would likely have protected us from Wheelabrator’s expansion.  So, we can only go forward with eminent domain.  She hopes that will be the vote of the Council.  If there is no plan to close the incinerator, the city must prevail with eminent domain to have some control of the city’s future.  She advocates beefing up the zoning on the property.  

Judith Moriarty, Ward 1, said she is concerned about the costs.  She would have liked more explanations of what eminent domain is and what the pros and cons are.  She said Wheelabrator is in business to please their stockholders.  This could take years with appeals, etc.  Wheelabrator can go on in court forever, we can’t.  She thinks we need to think this out.  What will it cost?  What are our chances of winning?  In our crisis of energy, who would win?  Can we afford it?  Are we weighing all the options?
Tom Connair, Ward 2, hopes we take the property by eminent domain.  He thinks we have a strong case and a good law firm, Orr & Reno, who is handling this.  He applauds the Council and the City Manager for their leadership.  One of the primary reasons that it will be a public benefit is that we will have accountability.  It is imperative that we proceed with the eminent domain.
Malcolm Fogg, Ward 2, incorrectly stated that should eminent domain prevail, any lease with Wheelabrator is broken, and asked if the City would renegotiate.  He asked a direct question to Ms. Cutts, but Mayor Pope reminded him of the rules that no questions may be asked of the Council.  
Susan Doody, Ward 2, thanked the Council for supporting the City Manager in pursuing eminent domain of the Grissom Lane property.  She stated the public benefit and need would be clean air for our children to breathe.  She was encouraged that Mr. Santagate recognizes the need to own and control the land that Wheelabrator sits on to protect our community.  She heard from a good source that there is interest in constructing another incinerator on Grissom Lane, one that will burn construction demolition material.  This would be devastating to Claremont. We don’t need to be solution to everybody’s waste problems.  We need to protect our community through zoning.  She wants heavy industry zoned out of our community.  She said we can do zoning and eminent domain at the same time.  She is in favor of eminent domain.

Larry Converse, Ward 2, asked if we are liable for the pollution when we take the land.
Thomas Downs, Ward 2, physician, past President of Sullivan County Medical Society, Valley Regional Medical Staff, and Chairman of the Department of Medicine at Valley Regional for many years, said his interest is health.  He said control of the land in time will impact the health of our citizens.  He referred to the petition signed by the Valley Regional Hospital medical staff asking them to assess their feelings about the presence of this facility in our town.  He said 2/3 of the members of the medical staff signed it.  He said this does not represent an official position of the hospital nor the medical staff.  It does represent the signed feelings of 35 people.  He sees health risks and no benefits with the incinerator.  He hopes we move toward a more safe method of dealing with our trash.
Duncan McCutcheon, Ward 2, has been involved in this issue for almost 20 years.  He thinks access for development of the landlocked portion of the property is extremely important.  He is excited to hear about the possibility of a new Public Works facility and the possibility of improved recycling and reuse facilities.  He said we need to exert local control on the conditions of the situation.  He thinks the economic future of our town depends on the decision to take this property by eminent domain.  He urged the Council to support the motion presented by the City Manager.
Kyle Messier, Ward 1, agrees to the taking of the 51 acres by eminent domain.  She thinks the Administration has put together an excellent case for public use, necessity and benefit.  She agrees with what was presented.
Joe Nolan , Ward 2, Senior at Stevens High School, Student Council President, representative to the School Board last year and volunteer for CCTV for the last 4 years.  During that time he has recorded many of the Solid Waste Management meetings and they were chaotic, disorganized and never showed signs of benefit to Claremont.  He said we need to control Wheelabrator.  We need to take gradual steps where we control our own solid waste.  He thinks the proposal for eminent domain is a fantastic one.  He intends to return to Claremont after attending college.  He doesn’t want to come back to a community that is dying from health issues and financial troubles.  The energy that is needed by this community is not being sustained by Wheelabrator.  He thinks eminent domain is something this Council needs to do for the future.  Students like him won’t come back to a community that is dying.  He thinks we can win in court and we should make our voices heard.  
Ginny Formidoni, Ward 2, urged the Council to go ahead with the proposal for taking the land by eminent domain.
Constance Murray, Ward 2, supports eminent domain.

Roger Formidoni, Ward 2, stated as a City Councilor in October, he was in favor of this idea.  As a Representative of the Solid Waste District for several years, he verified what Mr. Nolan said and he is still in favor of the eminent domain proceedings.

Keith Raymond, Ward 2, is in favor of eminent domain for three reasons, 1) control of the Wheelabrator property lease, 2) he agrees that is a great place for the transfer facility and Public Works garage and 3) it will open up a large piece of land that is landlocked that could be used for economic development.
David Messier, Ward 1, thinks a vote in favor will limit the Wheelabrator to only 20 more years and a no vote gives Wheelabrator an unlimited life span.  He hopes the Council will support the proposal and take the property by eminent domain.
Shane Kochui, Ward 3, freshman at Stevens High School, thinks that it is obvious the Wheelabrator incinerator releases toxic chemicals that cause respiratory disease, cancer and even death.  He asked if the health and well being of only one citizen is worth $1-$300,000.
Jim Contois, Ward 2, thanked the two high school students for speaking.  He said he is pleased to see more than half a dozen residents from the Cherry Hill, Fenway and Glenwood Drive area.  
Mayor Pope closed the public hearing.
A motion was made by Mr. Irish and seconded by Mr. Neilsen that the Claremont City Council hereby finds that:
1. Public necessity and occasion have been demonstrated for the taking of property located at 145 Grissom Lane, Map 187, Lot 5, by eminent domain;

2. There is a public purpose for the taking, which will result in a public benefit; and

3. The overall public benefits of the taking outweigh all potential burdens and social costs of every affected property owner.

The public benefit and necessity having been duly shown, the Claremont City Council hereby authorizes the acquisition of said property by eminent domain in accordance with the procedures of RSA 498-A, at a sum to be determined in accordance with RSA 498-A. 

Mr. Neilsen said that twice Claremont voted not to have the incinerator in Claremont and twice was overridden by the NH/VT Solid Waste Project and ever since, Claremont has not had a say in anything the NH/VT Solid Waste Project has done.  He thinks being able to lease 6 acres for $100 a year is ridiculous.  It is evident that the harm to the current owner, NH/VT Solid Waste Project will be none because they put a value on the property of $1-$300,000 and if they get what they are asked for, there will be no harm.    
Ms. Bopp, who is also on the Planning Board, said that if we had negotiated to purchase only the 44.5 acres, we would have had a nonconforming lot and we would not have been able to develop it.  She thinks the possible plans for a recycling facility, transfer station and Public Works yard are very positive.    

Mr. Austin gave a special thanks to the young people who spoke from the high school.  He said recycling as opposed to incineration is the way to go and we need to put a lot of emphasis on recycling.  He thinks eminent domain is a good move.
Mr. Irish applauded the high school students for speaking out.
Ms. Cutts also thanked the high school students for speaking.  She is concerned about the cost of the process.  She sees that it is time for a change.
Mr. Swift said this is a watershed decision and the results from that decision will drag and cost money.  He said that it comes down to the question of what is the cost of a life and whatever it costs to make it a reality is probably worth it.  
Mr. Regan said he doesn’t like the eminent domain concept, but Mr. Santagate’s presentation and the public’s comments convinced him that the case for eminent domain and its public good have been demonstrated.
Mr. Prozzo said whatever the outcome of the vote; this will be a long term haul.  He asked the community to be patient.  He will support this vote.
Mayor Pope said there are no guarantees, but the alternatives are clear and unacceptable.  He gave credit to Ms. Elliott and Mr. Formidoni for their work on the Project.  He said the community has overwhelming spoken and he will vote yes.
Roll Call Vote:  Motion carried 9-0.
ADJOURNMENT

At 8:46 p.m., a motion was made by Mr. Neilsen and seconded by Ms. Bopp to adjourn.

Motion carried 9-0.
Respectfully Submitted,

Dorée M. Russell

Clerk to the Council
